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CALI FO RNI A P RO DUCT L I ABI L I TY  LAW  
W H IT E  P AP E R

N ove m be r  17 ,  2 00 7

  Some  mon ths  ago ,  on  my Ca lB i zL i t . com b log ,  I  pos ted
th ree  extended  background  p ieces  on  the  pecu l ia r  and
ne t t lesome  ways  o f  p roduc t  l i ab i l i t y  l aw in  t he  go lden  s ta te .  
Peop le  reac ted  t o  t he  pos ts  the  way my ou t -o f - s ta te  lawye r
f r i ends  a lways  reac t  when  I  t e l l  t hem  abo u t  ho w the  l aw  works
here :   “W ha t ?   Tha t  can ’ t  be ! ”   

So ,  i n  t he  in te res ts  o f  sp read ing  t he  i nc redu l i t y  even
f u r the r ,  I ’ ve  som ewha t  mo d i f i ed  an d  expand ed  th e  th ree  pos ts ,
and  conso l i da te d  the m a l l  i n to  th i s  W h i te  Pa per .   As  w i th  a l l
Ada ms �  Nye  wh i te  pape rs ,  eve ryone  is  f ree  t o  do  wi th  t hem
wha teve r  t hey wi sh ,  p rov ided  t hey  a t t r ibu te  any  quo tes  o r
who le -sa le  copy ing  o f  t he  do cum en t  to  Ada ms  �  Nye .  1

Th is  wh i te  p ape r  has  th ree  pa r t s .   I n  th e  f i r s t ,  I  t a l k
abo u t  the  th ree  ways  a  com pan y can  be  he ld
l i ab le  f o r  m anu f ac tu r i ng  o r  se l l in g  a  de f ec t ive
p roduc t .   I n  the  second ,  I  t a lk  abou t  wha t
happens  when  more  t han  one  pe rson  o r
company causes  an  in j u r y .   And  in  t he  t h i r d ,  I
t a l k  ab ou t  the  s ta nda rds  gove rn ing  exper t
ev idence  i n  Ca l i f o rn ia .  

S o  W ha t  Ma k e s  a  P r oduc t  De fe c t i ve ,  Anyw a y?

Under  Ca l i f o rn ia  law,  a  p roduc t  can  be
de fec t i ve  in  t h ree  d i f f e ren t  ways .   The  f i r s t  one
–  a  manufac tu r i ng  de fec t  –  i s  no  pa r t i cu la r
su rp r i se ,  and  k i nd  o f  a  snooze .   The  second  –
f a i l u re  to  warn  –  i s  l i kewise  no t  t e r r i b l y
ea r th shak in g .   I t ’ s  t he  th i rd  one  however  –
de fec t i ve  des ign  –  tha t  se t s  Ca l i f o rn ia  apa r t .

F i r s t :  manu fac tu r i ng  de fec t s .   W e  rev i sed
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ou r  c iv i l  j u ry  ins t ruc t ions  t h ree  yea rs  ago  so  as  t o  base  t hem
on  p la i n  Eng l i sh  and  make  them more  ju ro r - f r i end l y .   The
cu r ren t  Ca l i f o rn ia  ins t ruc t ion  (CACI  1202 )  i s  based  on  J iminez
v .  Sea rs ,  Roebuck  &  Co .  (1971 )  4  Ca l .3d  379 ,  383  [ 93
Ca l .Rp t r .  769 ,  482  P .2d  681 ] ,  and  de f i nes  a  “manu fac tu r i ng
de fec t ”  t h is  way:  “

A  p roduc t  con ta ins  a  manu fac tu r i ng
de fec t  i f  t he  p roduc t  d i f f e rs  f rom the
manu fac tu re r ' s  des ign  o r  spec i f i ca t i ons  o r
f ro m o t he r  t yp ica l  un i t s  o f  t h e  sa me
produc t  l i ne .    

Th is  a lso  t ra cks  se c t io n  2 (a )  o f  Res ta temen t  o f  t he  Law,
(T o r t s )  T h i rd :  P ro duc ts  L ia b i l i t y .

P re t t y  s t r a i gh t f o rwa rd :  i f  i t ’ s  des igned  one  way and
manu fac tu red  ano the r  way,  and  t he  d i sc repancy  causes  an
in ju ry ,  the  manu fac tu re r  i s  s t r i c t l y  l i ab le .

Next ,  de fec t  by v i r t ue  o f  f a i lu re  t o
warn .   Th i s  i s  qu i te  a  b i t  mo re  d racon ian ,
and  does  no t  t r ack  t he  Res ta temen t .   The
Th i rd  Res ta temen t ’s  sec t i on  2 (c )  s ta tes  t ha t
t he re  i s  a  de fec t  i n  wa rn ings  and
ins t ruc t i o ns  i f  t he  f o rese eab le  r i sks

.  .  .  cou ld  have  been
reduced  o r  avo ided  by
the  p rov i s i on  o f
reasonab le  ins t ruc t ions
o r  wa rn ings  .  .  .  and  t he
omiss ion  o f  t he
ins t ruc t ions  o r  warn ings
rende rs  the  p roduc t  no t
reasonab l y  sa fe .

Ins te ad ,  i n  Ca l i f o rn ia ,  un der  Car l i n  v .  Supe r io r  Cour t
( 1996 )  13  Ca l .4 th  1104 ,  1112  [56  Ca l .Rp t r .2d  162 ,  920  P .2d
1347 ] ,  a  manu fac tu re r  o r  o ther  se l l e r  o f  a  p roduc t  i s  l i ab le  f o r
f a i l ing  t o  wa rn  o f  dange rs  wh i ch  a re  " knowab le  in  l i gh t  o f  t he
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gene ra l l y  recogn i zed  and
p reva i l i ng  bes t  sc ien t i f i c  and
med ica l  knowledge  ava i lab le . "  
 Th i s  means  t ha t  a  de fendan t
can  be  he ld  l i ab le  no t  jus t  f o r
f a i l u re  to  warn  o f  dan gers
wh i ch  shou ld  be  known  by
s im i la r l y  s i t ua te d  com pan ies ,
bu t  o f  dan gers  wh ich  a re
known  to  j us t  abou t  anyone .   

Bu t  he re ’ s  t he  rea l l y  f un
pa r t :  t he  law on  de f ec t ive
des ign .   The  case  t ha t
b rough t  us  th i s  exc i tem en t  i s
Barke r  v .  Lu l l  Eng inee r i ng
( 1978 )  20  Ca l .3d  413  [ 143
Ca l .Rp t r .  225 ] .   I n  Barke r ,  t he  Ca l i f o rn ia  Sup reme  Cour t
aba ndo ned  the  con cep t  o f  "un reaso nab ly  dan gerous"  i n  s t r i c t
p roduc t  l i ab i l i t y  cases ,  and  he ld :

• W hen  a  p la i n t i f f  p roceeds  on  a  t heo ry  o f  des ign  de fec t ,
he  o r  she  may se lec t  be tween  two  theo r i es :  the  consumer
expec ta t io n  theo ry  and  the  r i sk /bene f i t  t heo ry .

• Unde r  the  con sum er  expec ta t i o n  tes t ,  a  p rod uc t  i s
de fec t i ve  i f  i t  causes  i n ju ry  a f t e r  f a i l i ng  t o  mee t  a
reasonab le  consu me r ’ s  expec t a t i on s .

• Unde r  the  r i sk  bene f i t  t es t ,  a  d es ign  i s  de f ec t i ve  i f  i t
causes  in ju ry ,  and  i f ,  on  ba lance ,  t he  r i sk  o f  the  de s ign
i s  no t  ou twe ighed  b y  the  be ne f i t s .

• Oh  yes ,  and  one  more  t h ing :  in  t he  ra re  case  whe re  a
p la in t i f f  m igh t  choo se  to  p ro ceed  und er  the  r i sk  ben e f i t
t es t ,  t he  de fendan t  has  t he  bu rden  o f  p rov ing t ha t  t he
ben e f i t s  o f  t he  de s ign  ou twe igh  the  r i sk .

Now,  l e t ’ s  j us t  t h ink  ab ou t  tha t  f o r  a  m inu te .   “Mr .  Jones ,
d id  you  eve r  f o r  on e  m inu te  th ink  tha t  t he  po wer  p ress  de s ign
was  go ing  t o  resu l t  in  you r  f i nge rs  be ing  cu t  o f f ? ”   “Gosh  and
go l l i es  no ,  I  su re  d idn ’ t . ”   “Mr  Sm i th ,  d i d  you  eve r  t h ink  t ha t
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  Although Barker hasn’t been greeted with open arms by other states, the rejection2

hasn’t been unanimous.  As far as we can tell, the Barker definition is presently the law  four
states and has been rejected in nine.  Although many states adopt what they refer to as a
"consumer expectation test," most really incorporate the "unreasonably dangerous" definition of
Restatement (Torts) Second §402A.  A list of non-California  decisions discussing definitions of
"defect" in the strict liability sense appears at the end of this white paper.

so lven t  was  go ing  t o  make  you  s i ck? ”   “Abso lu te l y  no t . ”   No t
exac t l y  t he  wo r l d ’s  mos t  d i f f i cu l t  bu rden  o f  p roo f  f o r  t he
p la in t i f f .

    I n  o the r  wo rds ,  i t  a l l  comes  down  to  causa t ion .   And  the2

t es t  i s  so  easy ,  and  g i ves  t he  de fense  so  l i t t l e  t o  t a lk  abou t ,
t ha t  p l a i n t i f f s  ra re l y  wan t  to  use  t he  " r i sk  bene f i t "  t es t ,  wh i ch ,
un l i ke  th e  "co nsum er  expec ta t i o n  tes t , "  a l l ows  de f ense
wi tnesse s  to  ta l k  ab ou t  des ign  cons ide ra t i on s .

W ho Ca us e d  Tha t  In ju r y?

I n t r o d u c t i o n :

    W e ’ re  go ing  t o  base  t h is  pa r t  o f  t he  d i scuss ion  on  The
S tup id  Fami ly ,  w i th  a l l  due  respec t  to  Ha r r y  A l l a rd  and  James
Marsha l l ,  who  wro te  some  o f  t he  f unn ies t  ch i l d ren ’s  books
ever .

Le t ' s  imag ine  t ha t  t he  S tup id  f am i l y  buys  a  washe r  and
d rye r  f r om a  re ta i l e r  –  we ' l l  ca l l  i t  “Home  Deebow. ”   The

app l i ances  we re  manu fac tu red  by
a  la rge  Ame r i can  manu f ac tu re r  –
le t ’ s
 ca l l  i t  “Gene ra l  Ec lec t i c
Compan y. ”   Hom e Deeb ow ins ta l l s
the  app l i ances  i n  th e  S tu p ids ’
ga ra ge  in  the i r  home  in  Be rke le y ,
Ca l i f o rn ia .   The  i ns ide  l i d  o f  t he
wash e r  i s  covere d  wi t h  wa rn ings
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and  ins t ruc t ions ,  i nc lud ing  t he
f o l l ow ing ,  i n  24  po in t  t ype :  “ I t  i s
unsa fe  t o  pu t  f ab r i c  con ta in i ng
f l ammab le  l iqu ids  in  t h is  wash ing
mach ine . ”

A f te r  c lean ing  h i s  go l f  ba l l s
w i th  gaso l i ne  an d  rags ,  Mr .  S tup id
th rows  the  rags  in to  the  wash ing
mach ine  and  l eaves  t hem the re .  
He  does  no t  no t i ce  and  has  neve r
read  t he  wa rn ing .   H is  n i ece ,
Joseph ine  S tup id ,  who  i s  v i s i t i ng
f rom Los  Ange les ,  wan ts  t o  run
some  laund ry  o f  he r  own .   She
opens  t he  l id  t o  t he  wash ing

mach ine ,  sme l ls  the  gaso l i ne ,  no tes  t he  wa rn ing ,  bu t  dec ides
to  none the less  t h row he r  own  c l o thes  i n ,  and  s ta r ts  the
ma ch ine .   As  can  ha ppe n  when  vo la t i l e  l i qu ids  a re  p lace d  in
c lo the s  wash in g  ma ch ine s ,  t he  mach ine  exp lode s ,  resu l t i ng  i n
a  f i re  t ha t  bu rns  up  t he  ga rage  and  ad jacen t  k i t chen  and
causes  sm oke  damage  th ro ughou t  the  house .   Fo r t una te ly ,
nobody i s  in ju red .   Dam ages  to ta l  $300 ,000 ,  the  va lue  o f  a
sma l l  f am i l y  home  repa i r  i n  Ca l i f o rn ia .

T h e  S t up id s ’  l a wye r  su es  Ge ne ra l  Ec le c t ic  an d  Ho me
Deeb ow f o r  s t r i c t  p roduc t  l i ab i l i t y  on  two  theo r ies  d i scu ssed  in
th e  ea r l i e r  pa r t  o f  th i s  W h i te  Pa pe r .   Th e  f i r s t  i s  f o r  de s ign
de f ec t .   The  S tup ids ’  con tend  tha t  unde r  p rong  one  o f  Barke r
v .  Lu l l ,  a  reaso nab le  consu me r  wou ld  no t  expec t  t h a t  h i s
d i shwasher  was  go ing  to  exp lod e  an d  bu rn  pa r t  o f  h i s  house
down,  even  i f  h e  pu t  a  l i t t l e  gaso l i ne  i n  i t .   Th e  seco nd  i s
f a i l u re  t o  wa rn .   A l t hough  the  ins ide  o f  t he  doo r  d id  con ta in  a
s ta temen t  abou t  j us t  th i s  p rob lem,  t he  S tup ids  w i l l  a rgue  t ha t
t he  wa rn ing  was  i nadequa te  –  t ha t  i t  was  no t  a  su f f i c i en t
wa rn ing  o f  t he  r i sks .   P resumab ly ,  i t  shou ld  have  had  l a rge r
t ype  and  sa id  “Danger :  Don ’ t  Pu t  F lamm ab le  L iqu ids  i n  Here
Mr .  a nd  Mrs .  S tu p id  o r  Yo ur  Ho use  W i l l  Bu rn  Do wn , ”  o r  so me
such .

 Home Deebow de fends  t he  case  on  t he  ground  tha t ,  even
i f  t he re  was  any th ing  wrong  wi th  the  wash in g  ma ch ine ’s
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des ign ,  an d  even  i f  t he  warn ing  was  insu f f i c i en t ,  b o th  o f  t hese
were  the  respon s ib i l i t y  o f  t he  m anu f ac tu re r .   Genera l  Ec lec t i c ,
on  t he  o the r  hand ,  a rgues  t ha t  ( a )  Mr .  S tup id  was
com para t i ve l y  neg l i gen t ;  (b )  t he  f i r e  was  cau sed  b y  Mr .  S tup id
fa i l ing  t o  read  t he  wa rn ing  and  by  Joseph ine  f o r  r ead ing  bu t
i gno r i ng i t ;  and  (c )  t he  f i r e  was  caused  no t  by  any de fec t  o r
f a i l u re  to  warn ,  bu t  by  p roduc t  m isuse  on  the  pa r t  o f  Mr .
S tup id  and  h i s  n iece .   He re ’ s  how these  de fenses  p lay  ou t :

C om pa r a t i ve  Fa u l t  a n d  th e  F a u l t  o f  O th e rs

F i r s t ,  compara t i ve  neg l igence  on  Mr .  S tup id ’ s  pa r t  can
reduce  h i s  recove ry ,  bu t  can ’ t  e l im ina te  i t .

Back  when  I  s ta r t ed  law schoo l  –  when  the  ea r th  was
s ta r t i ng  to  coo l ,  and  d inosa urs  roam ed  th e  g lobe  –  Ca l i f o rn ia
l aw he ld  t ha t  any neg l igence  on  t he  pa r t  o f  t he  p la i n t i f f  ba r red
h im  o r  he r  f rom to r t  recove ry .   Th en ,  wh i l e  I  was  i n  my  f i r s t
yea r  a t  l aw schoo l ,  the  Ca l i f o rn ia  Sup reme  Cou r t  dec ided  t ha t
Ca l i f o rn ia  wou ld  hence fo r t h  be  a  pu re  compara t i ve  f au l t  s ta te .  
L i  v .  Ye l l ow  Cab  (1975 )  13  C3d  804 [119  Ca l .Rp t r .  804 ] .    I n
o the r  wo rds ,  i f  t he  p la i n t i f f  i s  99% a t  f au l t  and  t he  de fendan t
i s  1% a t  f au l t ,  p l a i n t i f f  can  s t i l l  recove r  1% o f  h i s  damages
f rom d e f end an t .   The  sam e p r inc ip le  a pp l i es  to  p rodu c t
l iab i l i t y  cases .   Da ly  v .  Gene ra l  Mo to rs  Corp .  (1978 )  20  C3d
725  [144  Ca l .Rp t r .  380 ] .  Now,  my f i rs t  yea r  t o r t s  p ro fesso r
se em ed  t o  th in k  th is  wa s  a  p re t t y  go od  id ea .   Mo s t  o f  my
co rpo ra te  c l ien t s  s ince  t hen  have  d isagreed .

I f  he ’ s  smar t ,  t he  a t t o rney  f o r  the  S tup ids  w i l l  a rgue  t ha t ,
su re ,  h is  c l ien t  was  neg l igen t  –even  foo l i sh  –  bu t  t ha t  he  was
on ly  50% a t  f au l t ,  and  tha t  t he  g rea t  b ig  co rpo ra t i o ns  a ren ’ t
go in g  to  ge t  o f f  t he  hook  tha t  eas i l y .

Second ,  neg l igence  on  t he  pa r t  o f  t he  n iece  may do  the
de f end an t s  no  good  a t  a l l .   The  p r inc ip les  tha t  app ly  he re
re la te  t o  wha t  i s  ca l led  “ j o in t  and  seve ra l  l i ab i l i t y ”  and
“seve ra l  l i ab i l i t y . ”   Unde r  a  l aw ena c ted  by  Ca l i f o rn ia  vo te rs  i n
1986  ( “Propos i t i on  51 " ) ,   an  ind iv i dua l  de fendan t  i s  jo i n t l y  and
severa l l y  l i ab le  f o r  “econo mic ”  dam ages  –  tha t  i s ,
ou t -o f -pocke t  damages  –  bu t  on ly  seve ra l l y  l i ab le  f o r
“non -economic ”  damages  such  as  pa in  and  su f f e r i ng .   Pu t
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  In California, we call both a complaint by the defendant against a plaintiff and a3

complaint by the defendant against either another defendant or a third party a "cross-complaint."

d i f f e ren t ly ,  in  a  case  such  as  t h is  one  whe re  a l l  o f  t he
damages  a re  “econom ic , ”  i t  does  no  good  f o r  t he  two
de fendan ts  t o  po in t  t he i r  f i nge r  a t  t he  n iece  f o r  he r
boneheaded  ob l i v i ousness  to  t he  wa rn ing  un less  t hey can
prove  tha t  t h ey  were  no t  respon s ib le  a t  a l l .   O the rwise ,  even  i f
she  co n t r i bu ted  to  the  f i r e ,  t hey  a re  j o in t l y  and  seve ra l l y
l i ab le ,  m ean ing  tha t  Mr .  S tup id  may  en f o rce  h i s  en t i re
judgme n t  aga ins t  Home  Deebo w and  Gene ra l  Ec lec t i c .

I nd eed ,  the  j u ry  w i l l  be  i ns t ruc ted  as  f o l l ows :

A  pe rson 's  neg l igence  may comb ine  w i th
ano the r  f ac to r  t o  cause  ha rm.  I f  you  f i nd
tha t  [ na me  o f  de f end an t ] ' s  neg l i gence
wa s  a  su bs t an t ia l  f a c t o r  in  ca us in g [n am e
o f  p l a in t i f f ] ' s  ha rm,  t hen  [ name  o f
d e f e nd an t ]  i s  re sp on s ib le  f o r  th e  ha rm .
[Nam e o f  de f end an t ]  cann o t  avo id
respons ib i l i t y  j us t  because  some  o the r
pe rson ,  cond i t i on ,  o r  even t  was  a l so  a
subs tan t ia l  f ac to r  in  caus ing  [ name  o f
p la in t i f f ] ' s  ha rm .

O f  cou rse ,  t he  two  compan ies  can  “ c ross -comp la in ” 3

aga ins t  t he  n iece  f o r  con t r i bu t i on ,  bu t  t h i s  won ’ t  ke ep  S t up id
f ro m re co ve r in g  eve ry t h in g  f ro m th em .

Inc ide n ta l l y ,  “m isuse ”  by  the  S t up id s  and  the i r  n iece  wi l l
no t  p reven t  Mr .  S tup id  f r om recove r i ng.   W hen  a  p la i n t i f f  i n  a
p roduc t  l i ab i l i t y  su i t  ha s  done  som eth ing  id io t i c ,  I  f r equen t l y
have  ou t -o f - s ta te  c l ien t s  and  counse l  t e l l  me  we  shou ld  be
ab le  to  ge t  ou t  o f  t he  case  because  o f  h i s  o r  he r   “m isuse . ”    
Sad ly ,  i t  usua l l y  doesn ' t  wo rk  tha t  way.   Manu fac tu re rs  and
re ta i l e rs  have  a  du t y  t o  g i ve  su f f i c i en t  wa rn ing  o f  t he
knowab le  r i sks  o f  a l l  f o reseeab le  uses ,  i nc lud ing  fo resee ab le
m isuses .   Te l l ez-Co rdova  v .  Campbe l l -Haus fe ld /Sco t t  Fe t zge r
Co .  (2004 )  129  Ca l .App .4 th  577  [ 28  Ca l .Rp t r .3d  744 ] .
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L ia b i l i ty  As  Be tw e e n  H om e  De e b ow  a nd  G e ne r a l  E c le c t i c

I n  mos t  o f  ou r  p roduc t  l i ab i l i t y  cases ,  the  manu fac tu re r
i ndemn i f i es  and  de fends  the  re ta i l e r ,  whe the r  as  a  ma t te r  o f
con t rac t ,  good  b us ine ss  re la t i ons ,  o r  bo th ,  and  tha t  i s  as  i t
shou ld  be .   Bu t  wha t  i f  t he re  i s  some  independen t  bas i s  o f
l iab i l i t y  on  the  pa r t  o f  t he  re ta i l e r?   And  suppose  t he
manu fac tu re r  se t t les  sepa ra te ly  w i th  t he  p la i n t i f f ?   Can ’ t  the
re ta i l e r  a rgue  tha t  mo s t  o f  t he  f au l t  i s  w i th  the  man u f ac tu re r?

Nope .   Doesn ’ t  wo rk  tha t  way.   Unde r  W imber l y  v .  De rby
Cyc le  Corp .  (1997 )  56  Ca l .App .4 th  618  [ 65  Ca l .Rp t r .2d  532 ] ,
t he re  i s  NO appo r t ionmen t  o f  f au l t  be tween  the  manu fac tu re r
and  the  re ta i l e r .   They  a re  bo th  s t r i c t l y  l i ab le  to  the  p la in t i f f ,
and  the  l i ab i l i t y  i s  j o in t  and  seve ra l .

Now don ’ t  ge t  me  wrong –  the  law in  t h is  s ta te  may be  a
l i t t l e  goo fy ,  bu t  t he  j u ro rs  a ren ’ t  a l l  nu t s .   I n  a l l  l i ke l i hood ,
S tu p id  vs .  Genera l  Ec lec t i c  wou ld  resu l t  i n  a  de f ense  ve rd i c t
s imp ly  beca use  th e  j u ry  wou ld  conc lud e  tha t  t he  S tup ids  were
a l l  i d i o t s  and  d idn ’ t  dese rve  anyth ing .    Bu t  t he  de fendan ts
wou ld  no t  ge t  ou t  o f  t he  case  based  on  any  de fenses  based  on
the  p la in t i f f ’ s ,  o r  somebody e lse ’s ,   s tup id i t y .   The  de fendan ts
wou ld  have  t o  w in  t he  ba t t le  ove r  whe the r  t he  app l i ances
were ,  o r  we re  no t  de fec t i ve .

T H E  R O L E  O F  E X P E R T S

Af te r  I  te l l  my ou t -o f - s ta te  f r i ends  and  c l ien t s  t ha t  a l l  o f
the i r  a rgum en t s  abo u t  s ta te  o f  t he  a r t  an d  r i sk  bene f i t  a ren ’ t
go ing  t o  wo rk  he re ,  and   the  f ac t  t ha t  somebody e lse  was
la rge ly  respons ib le  f o r  the  acc iden t  i sn ’ t  go ing  to  be  much  o f  a
de fense ,  t hey o f t en  t u rn  next  to  ques t i ons  o f  adm iss ib i l i t y  o f
ev idence .   Some th ing  a lon g  the  l i nes  o f  “W e l l ,  t he  cou r t  w i l l
neve r  a l l ow the  p la i n t i f f ’ s  expe r t  to  say  [ f i l l  i n  b l ank  w i th
r id i cu lous  t es t imony he re ] ,  w i l l  i t ? ”

Uh ,  so r ry .   Ca l i f o rn ia  i s  wha t ’ s  known as  a  no n -Daub er t
s ta te .   And  a f t e r  t ha t ,  t h ings  ge t  wo rse .  

S ince  a  l i t t l e  b i t  o f  h i s to ry  i s  wor th  a  to n  o f  t heo ry ,  he re ’ s
some  h i s to ry :   W ay back  in  1976 ,  in  a  case  ca l l ed  Peo p le  v .
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Ke l l y  ( 1976 )  17  Ca l .3d  24  [13 0  Ca l .Rp t r .  14 4 ] ,  t h e  Ca l i f o rn ia
Sup reme  Cour t   adop ted  the  s ta nda rd  se t  f o r th  i n  th e  D is t r i c t
o f  Co lumb ia  C i r cu i t ’ s  dec i s i on  way,  way back  in  1923 .   The
s tanda rd ,  es tab l i shed  by  Frye  v .  Un i t ed  S ta tes ,  293  F .  1013
(DC C i r .  1923) i s  as  f o l l ows :

wh i l e  cou r t s  w i l l  go  a  l ong  way  in
admi t t i ng  expe r t  tes t imony deduced  f r om
a  we l l - recogn i zed  sc ien t i f i c  p r inc ip l e  o r
d i scove ry ,  the  t h i ng f r om wh i ch  t he
ded uc t ion  i s  made  mus t  be  su f f i c i en t l y
es tab l i shed  to  have  ga ined  gene ra l
accep tan ce  in  the  pa r t i cu la r  f i e ld  i n  wh ich
i t  be lon gs .

Much  o f  t he  res t  o f  t he  wor ld  f o l l owed  th i s  s tand ard  un t i l
1993 ,  when  the  Un i ted  S ta tes  Sup reme  Cou r t  dec ided  Daub er t
v .  Mer re l l  Dow Pha rmaceu t i ca l s ,  Inc . ,  509  U.S .  579  (1993 ) .  
Be tween  Daub er t  and  Kumho T i re  v .  Campbe l l ,  526  U.S .  137
(1999 )  i t  became  c lea r  t ha t  t he  Federa l  t r i a l  j udges  we re  t o
ac t  as  ga te -keepers ;  be fo re  adm i t t ing  sc ien t i f i c  tes t imony,  the
t r i a l  j udge  mus t  de te rm ine  whe the r  t he  t es t imony ’ s  unde r l y i ng
me thodo logy  o r  reason ing i s  sc ien t i f i ca l l y  va l id .   Daub er t  has
bee n  adop t ed  i n  m any ,  bu t  no t  a l l  s ta tes .

I n  1994 ,  the  Ca l i f o rn ia  Sup reme  Cou r t  cons ide red
whe the r  t o  adop t  Daub er t  i n  t h is  s ta te ,  and  dec ided  aga ins t  i t .  
I n  Peop le  v .  Leahy  (1994 )  8  Ca l .4 th  587  [ 34  Ca l .Rp t r .2d  663 ] ,
t he  Cou r t  he ld  t ha t  Daub er t ,  be ing  based  on  t he  Fede ra l  Ru les
o f  Ev idence ,  was  no t  the  law in  Ca l i f o rn ia .   I n  th i s  s ta te ,
cou r t s  mus t  app ly  t he  Ke l l y /F rye  ru l e .   I ndeed ,  in  a  2002
dec is ion ,  the  Ca l i f o rn ia  Sup reme  Cou r t  even  cha l l enged  the
log ic  o f  Daub er t :

    [ t ] he  adm iss ib i l i t y  o f  ev idence
ob ta ined  by use  o f  a  sc ien t i f i c  techn ique
does  no t  depend  upon  p roo f  t o  t he
sa t i s f ac t ion  o f  a  cou r t  tha t  the  t echn ique
i s  sc i en t i f i ca l l y  re l iab le  o r  va l id .  .  .
Beca use  co u r t s  a re  i l l  su i ted  to  m ake
such  de te rm ina t i ons ,  adm iss ib i l i t y
dep end s  upo n  whe t he r  the  techn ique  i s
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gene ra l l y  accep ted  as  re l iab le  in  t he
re levan t  sc ie n t i f i c  co mmun i t y .

Peop le  v .  Bo lden  (2002 )  29  Ca l .4 th  515 ,  546  [ 127  Ca l .Rp t r .2d
802 ]

W h i le  t he  Ke l l y  /  F rye  ru l e  i s  o f t en  unde rs tood  t o  app ly  t o
expe r t  tes t imony gene ra l l y ,  i t  i s  ac tua l l y  much  na r rower  t han
tha t .   As  t he  Ca l i f o rn ia  Sup reme  Cou r t  no ted  in  Peo p le  v .  S to l l
(1989)  49  Ca l .3 d  11 36 ,  1156  [26 5  Ca l .Rp t r .  11 1 ] ,  t h e  ru le  i s
l im i t ed  t o  “new sc ien t i f i c  techn iques , ”  wh i ch  a re  new to
sc ience  and  the  law,  and  wh i ch  p rov ide  “some  de f i n i t i ve  t ru th
wh i ch  t he  expe r t  need  on ly  accu ra te ly  recogn i ze  and  re l ay t o
the  ju ry . ”   In  f ac t ,  i n  Robe r t i  v .  Andy ’s  Te rmi te  &  Pes t  Con t ro l ,
I nc .  (2003 )  113  Ca l .App .4 th  893  [ 6  Ca l .Rp t r .3d  827 ] ,  a  t r i a l
j udge  was  reve rsed  f o r  exc lud ing  expe r t  tes t imony t ha t
pes t i c i des  caused  au t ism ,  i n  pa r t  on  t he  ground  tha t  med ica l
t heo r i es  o f  causa t ion  we re  no t  “new sc ien t i f i c  techn ique ”  and
no t  sub jec t  t o  Ke l l y /F ry .  

The  c loses t  th i ng  t he re  i s  to  a  “ga tekeepe r ”  r equ i remen t
fo r  expe r t  tes t imony in  Ca l i f o rn ia  i s  Ev idence  Code  sec t i on
801 (b ) ,  a l l ow ing  exper t  t e s t imo ny  tha t  i s :

Based  on  ma t te r  .  .  .   t ha t  i s  o f  a  t ype
tha t  r easonab l y  may be  
re l ied  upon  by  an  expe r t  in  f o rm ing  an
op in ion  up on  th e  sub jec t  t o     wh ich  h i s
tes t im ony  re la tes ,  un less  an  exper t  i s
p rec lud ed  b y  l aw      f r om u s ing  such
ma t te r  as  a  bas is  f o r  h is  op in i on .

T r ia l  cou r t s  have  eno rmous  d i sc re t ion  t o  de te rm ine  wha t
ma t te r  “ i s  o f  a  t ype  t ha t  reasonab ly  may be  re l ied  upon  by  an
expe r t , ”  and  when  cou r t s  have  d isc re t ion ,  tha t  usua l l y  means
the re  i s  no  r i gh t  to  appea l  i f  t hey a l l ow ev idence  i n  e r ro r .   On
the  o the r  hand ,  in  Rober t i ,  a  t r i a l  cou r t  was  reve rsed  f o r
boo ts t rapp ing  an  80 1(b )  ana lys i s  i n to  a  Daub er t - t ype  ana lys i s .

So  th i s  i s  why de fendan ts  in  Ca l i f o rn ia  now wan t  to
rem ove  to  f ede ra l  cou r t .   They  ge t  the  bene f i t  o f  Daub er t .   (On
the  o the r  hand ,  once  remova l  i s  accomp l i shed ,  t hey a lso  now
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  Dr. Teitlebaum’s testimony  was found wanting in the case eventually heard by the4

United States Supreme Court  as General Electric Co. v. Joiner (1997) 522 U.S. 136.  Our office
has been tangling with Dr. Teitelbaum for more than fifteen years.

ge t  the  bu rden  o f  e -d i scove ry  wh ich  th ey  rea l l y  don ’ t  have  in
Ca l i f o rn ia  s ta te  cou r t s .   So  p ick  you r  po ison . )

The  rea l  ac t i on  i n  th i s  a rea  i s  p resen t l y  i n  the  20 05  Cou r t
o f  Appea l  case  o f  Lockheed  L i t i ga t ion  Cases ,  f o rme r l y
pub l i shed  in  126  Ca l .App .4 th  271 .   (No te  to  you  ou t -o f - s ta te
reade rs :  because  t he  Ca l i f o rn ia  Sup remes  have  gran ted  a
hea r i ng on  th i s  case ,  t he  appe l l a te  dec i s i on  i s  no t  c i teab le  as
au t ho r i t y  f o r  an y th ing . )  

Lockheed  is  a  mass- to r t  case  i nvo l v i ng “chemica l  soup ”
t ype  exposu res  and  d isease  c l a ims  by a  la rge  number  o f
f o rme r  Lockhe ed  worke rs  aga ins t  a  hos t  o f  chem ica l  and  o i l
compan ies .   The  case  has  been  go ing  on  a t  the  t r i a l  l eve l  f o r
yea rs ,  and  has  resu l t ed  in  a  va r i e ty  o f  appe l l a te  dec i s i ons  on
a  va r ie t y  o f  sub jec ts .

On  the  sub jec t  we  a re  in te res ted  in ,  the  t r i a l  cou r t  exc luded
the  tes t im ony o f  Dr .  Dan ie l  Te i t e lbaum ,  a  we l l - t rave led  p la in t i f f
t ox i co log i s t .   Te i t l ebaum had  found  causa t ion  based  on4

ep idem io logy  s tud ies ,  an ima l  s tud ies  and  case  repo r t s .   A f t e r
some th ing t ha t  looked  an  awfu l  l o t  l i ke  a  Daub er t  hea r i ng,  the  t r i a l
cou r t  exc luded  h is  tes t imony on  the  ground  tha t  the  s tud ies  and
repo r t s  d i d  no t  p rov ide  a  reasonab le  bas i s  f o r  h i s  op in i ons ,  and  t he
Cour t  o f  Appe a l  a f f i rmed .   Mos t  recen t l y ,  t he  Sup reme  Cour t
d i sm issed  i t s  gran t  o f  rev iew,  wh i ch  means  t ha t  t he  case  rema ins
unpub l i shed  and  unc i teab le ,  bu t  the re  wi l l  no t ,  a t  leas t  f o r  the
p resen t ,  be  any  Sup reme  Cou r t  ru l ing  on  th i s  c r i t i ca l  i ssue .  
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Ap pe n di x
"D e fe c t i ve  De s i gn "  I n  O th e r  S ta te s

*   In d ica te s  ca ses  sp ec i f i ca l l y  ad op t i ng  Barke r .
* *  In d ica te s  ca ses  sp ec i f i ca l l y  re jec t ing  Barke r .

Alaska

*Ca te rp i l l a r  T rac to r  Co .  v .  Beck ,  593  P .2d  871 ,  882  (A la .  197 9) ;
1979  A las .  LEXIS  502  (accep ts  consumer  expec ta t ion  t es t )

* *  V ineya rd  v .  Emp i re  Mach .  Co . ,  119  A r i z .  502 ,  581  P .2d  1152
(A r i z .  C t .  App .  1978 )  ( re jec t s  bu rden  sh i f t i ng )

A r i zona

Brady  v .  Me lod y  Homes  Mf r . ,  121  A r i z .  253 ,  257  (A r i z .App .  19 78) ;
589  P .2d  896
Lun t  v .  B rady  M fg .  Co rp . ,  475  P .2d  964 ,  970  (Ar iz .App .  1970 ) ;  13
Ar i z .  App .  30
Maas  v .  D rehe r ,  460  P .2d  191 ,  194  (Ar iz .App .  1969 ) ;10  Ar iz .  App .
52 .  

Co lo rado

* *  A rmen t rou t  v .  FMC Corp . ,  819  P .2d  522  (1991 ) ;  CCH Prod .  L i ab .
Rep .  P13 ,039 ;

Heath  v .  Or tho  Pharm Corp . ,  722  P .2d  410  (Co lo .  198 6) ;  413 ;  CCH
Prod .  L i ab .  Rep .  P11 ,169 .

Connec t i cu t

Gig l io  v .  Connec t i cu t  L igh t  &  Power  Co . ,  180  Conn .  230 ;  429  A .2d
486  (1980 )
Po t te r  v .  Ch i cago  Pneumat ic  Too l  Co . ,  241  Conn .  199  (1987 ) ,  215 ;
694  A .2d  1319 ,  CCH Prod .  L i ab .  Rep .  P14 ,  967
S lepsk i  v .  W i l l i ams  Fo rd ,  Inc . ,  170  Conn .  18 ,  22  (1975 ) ;  364  A .2d
175

F lo r i da
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Cass is i  v .  May tag  Co . ,  396  So .  2d  114 0 ,  11 44  (F la .  Ap p .  19 81) ;
CCH Prod .  L i ab .  Rep .  P8943

Geo rg ia

* *  Ban ks  v .  IC I  Ams . ,  264  Ga .  732 ,  736  (1994 )  ;  450  S .E .2d  671

Hawa i i

*On t a i  v .  S t raub  C l in i c  &  Hosp . ,  66  Haw.  237 ,  241  (1983 ) ;  659  P .2d
734 ;  CCH Prod .  L i ab .  Rep .  P9591

Idaho
Ro jas  v .  L i ndsay  Mfg .  Co . ,  108  I daho  590 ,  701  P .2d  210 ,  212
( Idaho  1985 )

Kansas

* *Le s te r  v .  Mag ic  Che f ,  I nc . ,  230  Kan .  643 ,  653  (1981 ) ;  641  P .2d
353

Ken tucky

* *  N icho ls  v .  Un ion  Unde rwea r  Co . ,  602  S .W .2d  429 ,  432  (Ky .
1980 ) ;  1980  Ky.  LEXIS  246

I l l i no i s

Ca l les  v .  Sc r ip to -Toka i  Corp . ,  224  I l l .  2d  247 ,  255  (2007 ) ;  864
N.E .2d  249 ;
*Lamk in  v .  Towner ,  138  I l l .  2d  510 ,  528  (1990 ) ;  563  N.E .2d  449 ;  
W or te l  v .  Somerse t  I ndus . ,  331  I l l .  App .  3d  895 ,  902  (1  D i s t .s t

2002 ) ;  770  N.E .2d  1211

Kansas

Les te r  v .  Mag ic  Che f ,  230  Kan .  643 ,  641  P .2d  353  (Kan .  19 82)  .

Mary land
Ha l l iday  v .  S tu rm,  Ruge r  &  Co . ,  138  Md .  App .  136  (2001 ) ;  770  A .2d
1072 ;  CCH Prod .  L i ab .  Rep .  P16 ,134
Ph ipps  v .  Gene ra l  Moto rs  Co rp . ,  278  Md .  337 ,  344  (1976 ) ;  363  A .2d
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955 ;

Massachuse t t s

Back  v .  W ickes  Co rp . ,  375  Mass .  633 ,  642  (1978 ) ;  378  N.E .2d  964 ;
* *  Hayes  v .  A r i ens  Co . ,  391  Mass .  407 ,  413  (1985 ) ;  462  N.E .2d
273 ;  41  A .L .R.4 th  1  

Nebraska

Rahmig  v .  Mos ley  Mach ine ry  Co . ,  226  Neb .  423  (1987 ) ;  412  N.W .2d
56

Minneso ta

* *  Ka l l io  v .  Fo rd  Mo to r  Co . ,  407  N .W .2d  92 ,  95  (Minn .  1 981 ) ;  CCH
Prod .  L i ab .  Rep .  P11 ,374
Missour i

* *  Nesse l rode  v .  Execu t i ve  Bee chc ra f t ,  I nc . ,  707  S .W .2d  371 ,  377
(Mo .  1986 ) ;  CCH Prod .  L i ab .  Rep .  P10 ,970

Mich igan

* *  P ren t i s  v .  Ya le  M fg .  Co . ,  421  Mich .  670 ,  688  (1984 ) ;  365  N.W .2d
176 ,  184 .  

Nevada

Ginn is  v .  Mape s  Ho te l  Corp . ,  86  Nev.  408 ,  413  (1970 ) ;  470  P .2d
135 ;  42  A .L .R.3d  769 ;

New Hamp sh i re

* *  Th ibau l t  v .  Sea rs ,  Roebuck  &  Co . ,  118  N.H.  802 ,  395  A .2d  843 ,
846  (N .H .  197 8) .

No r th  Dako ta

St i l lwe l l  v .  C inc inna t i ,  I nc . ,  336  N .W .2d  618 ,  624  (N .D . ,1983 ) ;  CCH
Prod .  L i ab .  Rep .  P9710
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Oh io

Le ich tamer  v .  Amer i can  Mo to rs  Corp . ,  67  Oh io  S t .  2d  456 ,  466 ;  424
N.E .2d  568  (Oh io  1981 )
Kn i t z v .  M ins te r  Mach ine  Co . ,  69  Oh io  S t .  2d  460 ,  466  (Oh io  1982 ) ;  
432  N.E .2d  814 ,  

O regon

* *  W i l son  v .  P ipe r  A i r c ra f t  Corp . ,  282  Or .  411  (1978 ) ;  579  P .2d
1287

Pen nsy lvan ia

Lew is  v .  Co f f ing  Ho i s t  D i v . ,  Du f f -No r ton  Co . ,  515  Pa .  334 ,  340 ;  528
A .2d  590  (Pa .  1987 )  CCH Prod .  L i ab .  Rep .  P11 ,497

Oregon

Ph i l l i ps  v .  K imwood  Mach ine  Co . ,  525  P .2d  103 3 ;  26 9  Ore .  48 5  (Or .
1974 )

Pue r to  R ico

Apo n te -R ive ra  v .  Sears  Roeb uck ,  I n c . ,  432  F .3d  37 9  (1  C i r .  200 5) ;s t

97  Fa i r  Emp l .P rac .Cas .  (BNA)  199 .  
Co l l azo -San t iago  v .  Toyo ta  Mo to r  Co rp . ,  937  F .  Supp .  134 ;  1996
U.S .  D i s t .  LEXIS  12256 ,  CCH Prod .  L i ab .  Rep .  P14 ,868
Punsoda -D iaz v .  Fo rd  Mo to r  Co . ,  206  Fed .  Ap px .  4  (1  C i r .  200 7) ;s t

Prod .  L i ab .  Rep .  P17 ,680
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Rhode  I s l and

Ri t t e r  v .  Na r raganse t t  E lec .  Co . ,  109  R. I .  176 ,  283  A .2d  255 ,  263
(R. I .  1971 )

Tennessee

Ray by  Ho lman  v .  B IC  Co rp . ,  925  S .W .2d  527 ,  530  (Ten n .1 996 ) ;
P rod .  L i ab .  Rep .  P14 ,697
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W ash ing ton

Gates  v .  S td .  B rands ,  43  W n .  App .  520 ,  531  (1986 ) ;  719  P .2d  130 ;
A .L .R .5 th  987
Sea t t l e -F i r s t  Na t ' l  Bank  v .  Tabe r t ,  86  W n .2d  145 ,  155  (1975 ) ;  542
P .2d  774

W es t  V i rg in ia

* *  Morn ings ta r  v .  B lack  &  Decke r  Mfg .  Co . ,  162  W .  Va .  857 ,  887
(1979 ) ;  253  S .E .2d  666

W iscons in

* *  V ince r  v .  Es the r  W i l l i ams  A l l -A luminum Sw imming  Poo l  Co . ,  69
W is .  2d  326 ,  230  N.W .2d  794 ,  798  (W is .  1975 )

Federa l  Cases
Ae tna  Casua l t y  &  Su re t y  Co .  v .  Jeppesen  &  Co . ,  463  F .  Supp .  94
(D.  C.  Nev. ,  1978 ) ;  15  Av.  Cas .  (CCH)  P17 ,607  
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